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IN THE 


|ourt of ^ppeals, |istrict of |,olumbia. 

OCTOBER TERM, 1917. 

No. 3113. 

No. 11, SPECIAL CALENDAR. 


WILLIAM POSEY, Appellant, 

vs. 

LOUIS F. ZINKHAN, Superintendent of the Wash¬ 
ington Asylum and Jail of the District of Columbia, 
Appellee. 

BRIEF FOR THE APPELLEE. 

i % 

Statement of the Case. 

This is an appeal from the Supreme Court of the District 
of Columbia declining to release the petitioner on a writ of 
habeas corpus from the custody of the superintendent of the 
Washington Asylum and Jail, to whom he had been com¬ 
mitted by the juvenile court for failure to pay money for 
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the support of his three minor children pursuant to an order 
of the juvenile court. 

The records of that court show that an affidavit was filed 
by the former wife of the petitioner in the juvenile court 
on the 4th day of April, 191G, charging him with non-sup¬ 
port- of the children; that on the 14th of April proceedings 
were suspended on condition that he pay six dollars on the 
15th and 29th of each month for their support; that on Octo¬ 
ber 25 a summons was issued for the petitioner because of 
arrears in the payment of these sums; that on the 26th of 
October, 1916, an information was filed against him charg¬ 
ing him with non-support. The information contains the 
allegation: “the said minor children being in necessitous cir¬ 
cumstances and domiciled in the District of Columbia.” 
There was a plea of not guilty. The petitioner was found 
guilty and adjudged to pay six dollars twice a month, on the 
15th and 29th, as he had previously agreed with the Assist¬ 
ant Cor]>oration Counsel. On May 16 there was filed a mo¬ 
tion to vacate the judgment, and a hearing thereon was set 
for June 7. On this latter date the motion, at the request 
of the petitioner's attorney, was continued until the 4th of 
June, and the petitioner was committed to the workhouse for 
six months on account of his arrears. fSee endorsements on 
information, and also the record of proceedings.) 

Petitioner then obtained this writ of habeas corpus to test 
the legality of his imprisonment, claiming that the said 
minor children were not domiciled in the District at the 
time of the said charge or at the time of the trial, and never 
had been domiciled here. 

On hearing the petition for the writ and the return 
thereto, the justice of the Supreme Court of the District pre¬ 
siding declined to retry the question whether the minors 
were or were not domiciled in the District, on the ground 
that that question had l>een necessarily determined by the 
juvenile court as a question precedent to its jurisdiction, 
and having been determined bv that court could not be re- 
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examined by him in an application for a writ of habeas 
corpus, and that the question could only be properly re- 
examined on writ of error from the juvenile court. The 
petition was accordingly denied, and from that judgment 
an appeal was taken to this court. 

The said William Posey was, before and at the time of 
the said proceedings, a resident of the District of Columbia 
(Petition, 8-1). 

ARGUMENT. 

The claim of the petitioner to the writ of habeas corpus 
is based on the statement contained in the petition for the 
writ, and often reiterated, that the children of the petitioner 
were not domiciled in the District, and never had been. The 
statute under which the juvenile court proceeded states 
(March 23, 1900, 34 St., 86): 

“That any person in the District of Columbia who 
shall, without just cause, desert or willfully neglect 
or refuse to provide for the support and maintenance 
of his wife in destitute circumstances, or any person 
who shall, without just excuse, desert or willfully 
neglect or refuse to provide for the support and main¬ 
tenance of his or her minor children under the age 
of sixteen years in destitute or necessitous circum¬ 
stances, shall he deemed guilty of a misdemeanor, 
and on conviction thereof shall he punished by a fine 
of not more than five hundred dollars or by impris¬ 
onment in the workhouse of the District of Columbia 
at hard labor for not more than twelve months, or bv 
l*>th such fine and imprisonment,” &c. 

Under the repeated adjudications of the Supreme Court 
of the United States jurisdiction is complete if— 

1. The court have jurisdiction over the person of the de¬ 
fendant. 

2. If it have jurisdiction of the subject-matter. 

3. If it have i>ower to impose the sentence rendered. 


# 
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It is admitted in this case that the petitioner is a resident 
of the District of Columbia (Petition, paragraphs 8-1). 

It is not denied that the court has jurisdiction of the sub¬ 
ject-matter, i. e., the failure of the petitioner to support his 
minor children. 

Neither is there any question raised over the power of the 
court to impose the sentence in this case. 

The question actually raised by the petition is that the 
juvenile court erred in deciding that the children were domi¬ 
ciled in the District. Passing the contention, without con¬ 
ceding it, that this is a necessary averment to be made in an 
information, the averment was actually made in the infor¬ 
mation in this case. The return to the petition states, al¬ 
though on information and belief, that that question was 
decided by the juvenile court. This is all that is contained 
in the record in this case. 

The question of the domicile of the children, if necessary 
to be determined, was one of those quasi-jurisdictional ques¬ 
tions which a court must determine as a precedent to taking 
jurisdiction. As, for example, to use the illustrations made 
by the Supreme Court, the question of the citizenship of 
. parties, or the amount in controversy (Noble vs. Union River 
Logging R. 1L, 147 U. S., 105, 173). The court in that 
ease said: 


“There is, however, another class of facts which are 
termed quasi-jurisdictional, which are necessary to 
l>e alleged and proved in order to set the machinery 
of the law in motion, but which, when properly 
alleged and established to the satisfaction of the court, 
cannot Ik* collaterally attacked. With respect to these 
facts, the finding of the court is as conclusively pre¬ 
sumed to l>e correct as its finding with respect to any 
other matter in issue l>ctwecn the parties. Examples 
of those are the allegations and proof of the requisite 
diversity of citizenship, or the amount in controversy 
in a Federal court, which, w hen found by such court, 
cannot be collaterally questioned. * * * In this 

class of cases if the allegation l>e properly made, and 
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the jurisdiction be found by the court, such finding 
is conclusive and binding in every collateral proceed¬ 
ing. And even if the court be imposed upon by false 
testimony, its finding can only be impeached in a pro¬ 
ceeding instituted directlv for that purpose.” Pages 
1734. 

There is no doubt that the juvenile court had the authority 
to determine the question of the domicile of the children. 
In this situation no court of review had the power to retry 
that question other than in the formal method provided by 
the law, i. e., by writ of error to that court. It could not be 
retried on habeas corpus. 

“If an inferior court or magistrate of the United 
States has jurisdiction, a superior court of the United 
States will not interfere bv habeas corpus.” Ex parte 
Mason, 105 U. S., 693, 699; Wales vs. Whitney, 114 
U. S., 564; Ex parte Harding, 120 U. S., 782; llenson 
cs. McMahon, 127 U. S., 457, 462; In re Coy, 127 
U. S., 731, 758; In re Cories, 136 U. S., 330; Stevens 
vs. Fuller, 136 U. S., 468, 477, 478, and cases there 
cited.” Palmer vs. Ilolladay, 18 App., 426, 430, cit¬ 
ing Horner vs. U. S., 143 U. S., 570, 578. 

Even in courts of limited jurisdiction, quasi-judicial 
bodies and officers, the presumption is that jurisdiction is 
properly exercised following the maxim omne esse acta rite 
prvcsumuntur. 

Cocke vs. Halsey, 16 Pet., 81, 87. 

Dallas vs. McKenzie, 110 U. S., 686. 

Burchell vs. Marsh, 17 How., 344. 

Lupton vs. Janney, 13 Pet., 381. 

In cases of this character there are a number of elements 
which must be alleged and proved to the satisfaction of the 
court before a conviction can be had, i. e .— 

The offense must l>e committed in the District of Colum¬ 
bia, without just excuse. 

Wilfully neglect or refuse to provide for support of chil¬ 
dren of defendant. 
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Under the ape of sixteen. 

In destitute or necessitous circumstances. 

Children domiciled in the District (in this case). 

The judge might make a mistake in determining any one 
or more of these elements, but it could hardly be said that 
because of such mistake there was wanting any essential 
matter of jurisdiction, and all of these elements are certainly 
within the jurisdiction of the court, to be tried by it before 
final sentence. 

The present case is an obvious attempt to make a writ of 
habeas corpus operate as a writ of error, and thus to correct 
an alleged erroneous finding of the court as to domicile. 
This cannot l>e done. There is no jurisdictional defect ap¬ 
pearing in the record, and the judgment of dismissal should 
l*> affirmed. 

Counsel for the petitioner call attention to the fact that 
the petitioner was committed by the court to the Washington 
Asylum and Jail and was thereafter sent to the reformatory 
at Occoquan. No point was made of this at the trial below 
and is raised here for the first time. It is answered, however, 
by the provision of the act of March 2, 1911 (36 St., 1003): 

“Provided, further, That on the direction of the 
said Commissioners, male and female prisoners con¬ 
fined in any existing workhouse or in the Washington 
Asylum and Jail of the District of Columbia shall 
l>e delivered into the custody of the said superin¬ 
tendent or the authorized deputy or deputies of said 
superintendent aforesaid, to perform similar work 
or services to those hereinbefore required of male and 
female prisoners serving sentences in the District of 
Columbia jail.” 

It is under the provisions of this statute that both jail 
and workhouse prisoners are transferred from the District to 
Occoquan. 

C. H. SYME, 

F. II. STEPHENS, 

Attorneys for Appellee. 
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